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June 26, 2003

Superior Court of New Jersey
Appellate Division
CN 863
Trenton, New Jersey 08625

Re:  Fernando Giancola, Perry Giancola and Giancola Motor
 Cars Corporations vs. Borough of Spotswood,

Docket No. Below:  MID-L-5283-02
Appellate Docket No./Motion No.:  Unassigned As of Yet

Sat Below:  Hon. Amy P. Chambers, J.S.C.

Dear Judges:

Please accept this letter brief in lieu of a more formal 
legal brief on behalf of the plaintiffs in response to 
defendant’s motion for leave to appeal.
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All necessary documents are set forth in the appendix to 

Defendant’s Letter Brief.  

PROCEDURAL HISTORY

On or around February 11, 2003, plaintiffs filed a motion 

to disqualify Councilman Kevin Meade, to void all decisions he 

has made thus far and to Order the Borough of Spotswood’s 

Clerk to Certify after each meeting that Councilman Meade has 
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not attended any of the meetings.  (See Defendant’s Appendix 

at 12a) 1

On or around May 27, 2003, the Court entered its Order 

granting plaintiffs’ motion in its entirety. (See Defendant’s 

Appendix at 1a)

On or around May 27, 2003 the Court entered its Findings 

of Fact and Conclusions of Law upon the record.  (See 

Defendant’s Appendix at 3a)

The remainder of the documents filed with the trial court 

pertaining to this sharply contested litigation are 

irrelevant.

STATEMENT OF FACTS2

This action has been brought before the Court by 

plaintiffs via Order to Show Cause directed to the Borough of 

Spotswood.  This action was filed when defendant began 

pursuing plaintiffs in the Spotswood Municipal Court for 

alleged zoning violations.  One of the significant problems 

affecting that dilemma concerns the fact that one of the 

                        
1 Defendant did not consult plaintiffs before preparing his Appendix and did not include the 
entire moving papers in its Appendix, including the legal briefs submitted by the parties to the 
Court.

2 “1T” refers to the transcript of Councilman Kevin Meade dated November 6, 2002 attached 
to Defendant’s Legal Brief from 18a to 141a.

    “2T” refers to the transcript of Councilman Kevin Meade dated January 7, 2003 attached to 
Defendant’s Legal Brief from 142a to 172a.
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persons who is sitting on the Borough council which are making 

decisions as to whether to pursue plaintiffs is DIRECTLY 

INTERESTED in the disposition of the case.  That person is 

Councilman Kevin Michael Meade. 

LEGAL ARGUMENT

POINT I

COUNCILMAN MEADE WAS PROPERLY RECUSED BECAUSE HE 
HAD A PERSONAL INTEREST IN THE OUTCOME OF THE 
ZONING DISPUTE AND PERSONALY CONTRIBUTED TO THE 
DISPUTES INITIATION

It is well-established that, “No member of the board of 

adjustment shall be permitted to act on any matter in which he 

has, either directly or indirectly, any personal or financial 

interest.”  N.J.S.A. 40:55D-69.  The same rule applies to 

planning boards.  N.J.S.A.  40:55D-23(b).  See also Cox , Zoning 

and Land Use , §3:1-1 (GANN 2000); N.J.S.A.  40A:9-22.5(d) 

(Local Government Ethics Law).

Mr. Meade has an obvious self-interest in the disposition 

of the instant dispute.  First, he testified that since 

January, 1998, he has lived at 218 Manalapan Road in 

Spotswood, which is approximately 150 feet from the subject 

premises located at 192 Manalapan Road.  [1T-9:6-6;  1T-14:1-

8]  As a matter of law, all persons and businesses living or 

transacting business within 200 feet of a subject premises are 
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considered to have an interest in the disposition of the 

dispute to the extent that the town is required by N.J.S.A.

40:55D-12 to provide notice of the dispute to all of them. 

Second, Mr. Meade is personally acquainted with people 

who reside on either side of the subject premises.  Mr. Meade 

is forty years old [1T-10:1-2].  His friend since high school, 

Brian Engstrum, lives immediately to the right of the subject 

premises.  [1T-27:23 to 29:1; 2T-6:24 to 7:3]  Brian Engstrum 

is also an acquaintance of the Mayor of Spotswood.  [1T-29:12 

to 30:4]  Coincidentally, Brian Engstrum has complained about 

the subject premises directly to Mr. Meade.    [1T-41:1-14]    

In fact, Mr. Engstrum was the very first person to complain.  

[1T-41:5-12]  He even made subsequent complaints.  [1T-42:9-

11;  1T-46:3-8] 

And, finally, Mr. Meade himself believes that the junk 

yard detracts from the neighborhood [1T-35:24 to 36:5]  and he 

himself has also complained.  [1T-46:9-13]  From the backyard 

of his residence, Mr. Meade is able to see into the backyard 

of the subject premises.  [1T-14:9-24]  When they stack up, he 

can see junk vehicles and the like.  [1T-14:20-24]  At all 

different hours, he can hear activity, including the car 

crusher and its beeping noises and loud crushes.  [1T-16:15 to 
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17:6;  1T-17:16 to 18:14]  He described the crumbling and 

crushing noises as being definitely noticeable.  [1T-18:21-23]  

All of these facts required that Mr. Meade be 

disqualified from participating and/or making any decisions 

regarding plaintiffs and their business and from attending 

meetings related thereto.  As explained below, plaintiffs did

not have to evidence a damage or threat of damage to be 

entitled to this relief.  Disqualification is mandatory once 

potential self-interest is shown. 

An interesting case where a councilman was disqualified 

under similar circumstances is McNamara v. Borough of Saddle 

River , 60 N.J. Super.  367 (Law Div. 1960), aff’d , 64 N.J.

Super.  426 (App. Div. 1960).  That case involved a dispute 

regarding an ordinance which created zones for private and 

parochial schools.  Id . at 60 N.J. Super. , at 369.  It was 

voted on by a councilman who lived near the subject premises 

and had an interest in the disposition, i.e. his property 

value.  Id . at 60 N.J. Super. , at 372.  

The trial court invalidated the ordinance.  “The citizens 

of the community have the right to expect that in everything 

that appertains to their business and welfare, the judgment of 

the public official will be undiluted by a concern primarily 



8

related to welfare which is his own.”  Id . at 60 N.J. Super. , 

at 378.  

The Appellate Division affirmed upon appeal.  On appeal, 

the Court made clear that, irregardless of good or bad faith, 

disqualification is automatic  upon evidence of self-interest 

that could possibly  induce the official to act upon it.

The issue is whether or not Councilman Wollen had 
a disqualifying Interest in the subject matter of 
the ordinance. His Motives in voting for it, 
absent fraud or bad faith, which no one asserts, 
are immaterial. If there is 'interest,' there is 
disqualification automatically,  entirely without 
regard to actual motive, as the purpose of the 
rule is prophylactic, that is, to prevent the 
Possibility  of an official in a position of self-
interest being influenced thereby to deviate from 
his sworn duty to be guided only by the public 
interest in voting as such official. The question 
whether disqualifying interest exists in any 
particular case is necessarily factual and 
depends upon the circumstances of the particular 
case.

Id . at 64 N.J. Super. , 429-30 (Emp. Supp.)

Another analogous case is Aldom v. Borough of Roseland , 

42 N.J. Super.  495 (App. Div. 1956).  That case concerned 

whether a residential area should be rezoned as an industrial 

area.  Id . at 498.  This rezoning would be substantially for 

the benefit of a local business, Henry Becker & Son, Inc.  Id .  

A dispute arose concerning the fact that two Councilmen, 

Councilmen Leonard and Hilton, were voting on the issue 

notwithstanding their obvious interest in the disposition.  
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Id . at 500.  Councilman Leonard was an employee of Henry 

Becker & Son, Inc.  Id .  Councilman Hilton substantially owned 

all of the stock of Cocalico Poultry Farms, Inc. -- a company 

that did the packaging of the eggs that were being distributed 

by Henry Becker & Son, Inc.  Id .  

The Court held that it was inappropriate for the 

Councilmen to have voted on the issue notwithstanding that 

neither of their votes were critical to passage.  Id .  They 

had an interest in the disposition and that is all that needed 

to be shown in order to disqualify them.

A public office is a public trust. Borough 
councilmen, as fiduciaries and trustees of the 
public interest, must serve that interest with 
the highest fidelity. The law tolerates no 
mingling of self interest; it demands exclusive 
loyalty. The theory is that a public officer 
assumes the same fiduciary relationship toward 
the citizens of his community as a trustee bears 
to his Cestui que trust. They have the right to 
expect that in everything that appertains to 
their business or welfare, he will exercise his 
best judgment, unaffected and undiluted by 
anything which might inure to his own interest as 
an individual.

Id . at 500-01

Again, in Aldom  the plaintiffs were not required to prove 

that the councilmen stood to benefit financially or otherwise 

by the decision, or even that they did so benefit for that 

matter.  All that was required to be shown was that there was 

present sufficient temptation  to act with self-interest and 
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that there was a general moral duty not to vote on the issue.  

This was the same result in the more recent case of Care 

of Tenafly vs. Zon. Bd. of Adjustment , 307 N.J. Super.  362 

(App. Div.), certif. denied , 154 N.J.  609 (1998).

In Care of Tenafly , the Law Division reversed, and the 

Appellate Division affirmed, a determination made where a 

Board member’s mother would be affected by the disposition.  

It was also found in that case that the Board member had 

advised his mother on how to proceed.  The Appellate Division 

said that,

The question will always be whether the 
circumstances could reasonably be interpreted to 
show that they had the likely capacity to tempt
the official to depart from his sworn public 
duty.  … Actual proof of dishonesty need not be 
shown.  An actual conflict of interest is not the 
decisive factor, nor is whether the public 
servant succumbs to the temptation, but rather 
whether there is a potential  for conflict.  

Id . at 369-70 (inner quotation marks and 
citations omitted, Emp. Supp.).

In upholding the Law Division’s decision to reverse in 

Care of Tenafly , the Appellate Division said that it had an 

“uncompromising concern for the impartial exercise of quasi-

judicial authority …. Indeed, we have held that a 

disqualification cannot even be waived by the appellant or an 
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objector where the conflict is immediate and real."  Care of 

Tenafly , supra , at 377.

Finally, plaintiffs have unequivocal constitutional 

rights to safeguard them from such arbitrary actions by those 

acting under color of state law.  The Fourteenth Amendment 

provides in part, that, “nor shall any State deprive any 

person of life, liberty, or property, without due process of 

law”.  U.S. Const., Amend. XIV.  “The touchstone of due 

process is protection of the individual against arbitrary 

action of government …”  Wolff vs. McDonnell , 418 U.S. 539, 

558 (1974) ( citing Dent vs. West Virginia , 129 U.S. 114, 123 

(1889)).

The trial court would have diminished due process 

protections if it allowed Mr. Meade to continue to be involved 

in discussing and/or making decisions involving the 

plaintiffs. As such, the decision to recuse Mr. Meade was 

appropriate.  In fact, one would think that he would have 

recused himself under such circumstances without even having 

to be Ordered to do so.

POINT II

PLAINTIFFS WERE ENTITLED UNDER THE CIRCUMSTANCES 
TO HAVE ALL OF COUNCILMAN MEADE’S VOTES AND 
DECISIONS VOIDED
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Our Supreme Court has held that the remedy in situations 

as presented here is to void all decisions which have been 

made thus far.

Once it is established that a public official has 
a conflict of interest, any official action taken 
is considered tainted and must be invalidated. As 
held by our Supreme Court, "we perceive the rule 
to be that the mere existence of a conflict, and
not its actual effect, requires the official 
action to be invalidated.”

Friends Retirement Concepts v. 
Board of Educ. Borough of 
Somerville , 356 N.J. Super.  203, 
217 (Law. Div. 2002) ( quoting , 
Griggs vs. Borough of Princeton , 
33 N.J.  207, 220 (1960)).

In Friends Retirement Concepts , which concerns a Board of 

Education dispute, the Court held that last minute recusals 

are insufficient, especially after the subject has attended 

meetings and provided his or her opinion.  An “interested” 

person is to have NO involvement whatsoever, and that includes 

meetings.

Nor is his last minute recusal from the vote 
itself sufficient to overcome the taint. A board 
member may not cure a conflict of interest by 
abstaining from the vote after he has already 
participated in the Board's discussion and voiced 
his opinion. "An official disqualified to vote on 
any measure, for any reason, must observe the 
substance as well as the form of his abstention. 
It simply is insufficient for him to decline to 
vote while, at the same time, he seeks to 
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influence what the vote will be." Szoke v. Zoning 
Board of Adjustment of the Borough of Monmouth 
Beach , 260 N.J. Super.  341 [] (App. Div. 1992) 
( quoting Darrell v. Governing Body of Township of 
Clark , 169 N.J. Super.  127 [] (App. Div. 1979),
aff’d , 82 N.J.  426 (1980)). 

356 N.J. Super. , at 215-16

The same conclusion was reached in McNamara  and Aldom , 

supra .  The remedy employed was invalidation of the city 

ordinances inappropriately voted upon by the Councilmen.  

McNamara, supra , at 379;  Aldom , supra , at 508-09. 

Voiding of the decisions made in reference to plaintiffs 

is an appropriate remedy for an obvious violation of law that 

was or should have been apparent to the remainder of the 

members of the relevant committees and boards.  The laws cited 

in this Legal Brief are well established and all persons are 

presumed to be aware of them.  In fact, it is the public duty 

of the members of the committees and boards to know them and 

abide by them.    

As such, it was by no means inappropriate for the court 

below to have invalidated the decisions already made by Mr. 

Meade concerning this matter, especially since the only 

decision Mr. Meade made thus far was to vote to authorize to 

pursue the plaintiffs in these legal actions.

POINT IV
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IF LEAVE TO APPEAL IS GRANTED, THE MATTER SHOULD 
SUMMARILY DISPOSED OF

R. 2:11-2 provides that, “Where summary disposition is 

appropriate, the court may elect to consider the merits of the 

appeal simultaneously with the motion for leave to appeal on 

the motion papers alone.” Id .

The parties are involved in litigation at this point, 

including a municipal court matter and a civil rights lawsuit 

for monetary damages which is in the process of ensuing in the 

trial court.  

The court should summarily dispose of this uncomplex 

legal issue if in fact a grant of leave to appeal is 

appropriate.

CONCLUSION

Mr. Meade was appropriately disqualified from sitting on 

any discussions and/or decisions which concern this matter.  

He has a personal interest in the outcome of the case and he 

contributed to the circumstances leading up the dispute in 

this case.

LAW OFFICE OF RAFANO & WOOD, P.C.

________________________________
Christopher Rafano, Esq.

Attorney for Plaintiffs
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Dated:  


